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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ASSOCIATION OF FLIGHT 
ATTENDANTS -CWA, AFL-CIO, 

Plaintiff, 



V. 



PENSION BENEFIT GUARANTY 
CORPORATION, 

Defendant . 



Civil Action No. 1:05CV01036 



PLAINTIFF'S REPLY IN SUPPORT OF 
MOTION TO COMPEL DISCOVERY 

The Association of Flight Attendants-CWA, AFL-CIO ("AFA"), 

hereby submits its reply in support of its motion to compel 

discovery from defendant Pension Benefit Guaranty Corporation 

("PBGC" or "Agency"). Adjudication of AFA's claims against PBGC 

requires discovery of materials beyond the administrative record as 

currently designated by the Agency. 

ARGUMENT 

I. AFA IS ENTITLED TO DISCOVERY RELATED TO THE SETTLEMENT 
AGREEMENT . 

AFA is entitled to the administrative record of the settlement 

agreement with United for two primary reasons. First, given the 

nature of AFA's claim in this case -- that PBGC acted ultra vires 

in terminating the Flight Attendant Plan pursuant to the Agreement, 

the administrative record of the settlement is the record relevant 

to that claim. Second, available evidence shows that PBGC's entry 

into the Agreement was intertwined with the eventual termination of 

the Plan. Thus, the administrative record of the settlement is 
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properly considered part of the administrative record of 

termination. In addition, demonstrable bad faith and impropriety 

on the part of the Agency make available extra-record discovery in 

the form of depositions of John Spencer, Bradley Belt, and Michael 

Kramer . 

A. The Nature Of AFA's Claim Demands Review Of The 
Administrative Record Related To The Settlement. 

In its opposition, PBGC attempts to mischaracterize the nature 

of this case, asserting that it simply involves review of the 

Agency's termination decision. PBGC 0pp., at 1 , 3-6. Defendant is 

or should be fully aware of the true nature of this action, as AFA 

has consistently made its claims clear in its original complaint, 

at the preliminary injunction stage, and in its amended complaint. 

As we stated in our motion to compel and repeat here: 

. this case is not simply a challenge to PBGC's 
decision to terminate the Flight Attendant Plan. 
Instead, AFA contends that the Agency acted ultra vires 
in proceeding with termination at the behest of an 
employer despite the contract bar and committed to 
termination prior to making a determination under Section 
4042. Thus, we challenge both how the Agency came to 
make its termination decision, as well as the decision 
itself . 

AFA Mot. to Compel, at 2. Stated even more bluntly, AFA contends 

that PBGC knew that entry into its Agreement with United would 

result in termination of the Flight Attendant Plan, and intended 

that result. That is our claim, as it has been from the 

commencement of this case. Having chosen to mischaracterize this 

claim instead of dealing with the real nature of this case, PBGC 

fails to offer any reason why AFA is not entitled to the 

administrative record relating to the settlement agreement. 
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In particular, AFA is entitled to the Agency's findings under 

Section 4067. As set forth in AFA's opening brief, the Agency's 

regulations under Section 4067 provide a formal process for payment 

arrangements with plan sponsors. In addition, the Agency must make 

certain factual determinations before it enters into such 

arrangements. See 29 C.F.R. §§ 4062.8 & 4067.1. At the 

preliminary injunction stage, PBGC asserted that its settlement 

agreement with United was simply part of its regular practice under 

Section 4067. Id. Given that representation and the Agency's 

reliance upon it to refute AFA's charge of ultra vires conduct, AFA 

is entitled to the administrative record of the Agency's Section 

4067 process, and its required findings thereunder. 

B. The Agreement And Termination Are So Interconnected That 
The Administrative Record For The Settlement Is Properly 
Part Of The Administrative Record Of Termination. 

All evidence available thus far shows that the settlement 

agreement and the eventual decision to terminate were intertwined. 

Most obviously, one of the stated reasons for terminating the 

Flight Attendant Plan was the settlement agreement. As the Agency 

has stated: 

A significant risk to PBGC's long-run loss is present if 
plan termination is delayed because such a delay places 
PBGC's Agreement at risk. The Agreement depends on the 
PBGC taking over all four of United 's underfunded plans, 
including the FA Plan. Delay in termination of the FA 
Plan puts the Agreement at risk. 

Admin. Rec . , Vol. 1 , at 7 . In this way, PBGC's entry into the 

settlement agreement provided the Agency with grounds to terminate 

the Flight Attendant Plan. The significance of the settlement 

agreement as a cause for plan termination is increased by the fact 
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that PBGC's other proffered reasons for termination are based upon 
information known to the Agency before entry into the Agreement. 
See AFA Mot. to Compel, at 4-5. 

In addition, the interconnection between the settlement and 
termination is further evidenced by the fact that the same people 
took part in both the settlement and the termination. John Spencer 
negotiated the settlement and made the staff recommendation to 
terminate. Jeffrey Cohen, PBGC's senior legal counsel throughout 
the relevant time period, was involved in both the settlement and 
the termination decision. Michael Kramer of Greenhill likewise was 
involved in both the settlement and termination phases of the 
process. Lastly, PBGC's Executive Director Bradley Belt was the 
final decision-maker for both the settlement and the termination. 

It strains credulity to assert that the information developed 
in assessing the settlement agreement and the opinions formed in 
that stage of the process had no bearing on the termination 
decision ultimately reached. Indeed, these individuals had decided 
that the settlement agreement was in the best interests of PBGC. 
AFA is entitled to know the role that this determination played in 
the ultimate termination of the Plan, a process in which these same 
individuals played key parts. 

There is also evidence from United that strongly suggests that 
PBGC knew and intended that the settlement agreement would result 
in plan termination. United represented to the Official Committee 
of Unsecured Creditors ("OCUC") that plan termination would take 
place within ten to fourteen days of court approval of the 
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settlement. Attachment A, at Slide 8. A debtor in bankruptcy owes 
a fiduciary duty to creditors to provide truthful information. In 
re V. Savino Oil & Heating Co. , 99 B.R. 518, 526 (Bankr. E.D.N.Y. 
1989) . Plainly, United had some basis for that statement, and the 
most obvious source for such information is PBGC. 

In addition. United informed the OCUC that the settlement 
agreement afforded the Company the benefits of: (1) "certainty and 
closure" in terms of pension funding; and (2) avoidance of "certain 
legal and economic risks," such as the "pension termination trial" 
under ERISA Section 4041. Attachment A, at Slide 9. United was to 
achieve these benefits because: "Under the terms of the settlement, 
the PBGC agreed to . . . [t] erminate and 'takeover' all of United 's 
defined pension plans." Id. at Slide 2. Thus, United made clear 
its understanding that the settlement effected termination of all 
its plans. 

All the evidence currently available points to the 

interconnectedness of the settlement and the eventual plan 

termination. It is this connection that AFA claims is ultra vires 

and unlawful. Thus, the administrative record of the settlement 

agreement is directly relevant to AFA's claims. Moreover, given 

the Agency's reliance on the settlement in order to terminate the 

plan, materials related to the settlement are properly part of the 

administrative record of the termination decision itself. 

C. PBGC's Bad Faith And Impropriety Entitle AFA To Extra- 
Record Discovery. 

In addition to documents that are part of the administrative 

record of the settlement agreement, AFA is also entitled to take 
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the depositions of John Spencer, Bradley Belt and Michael Kramer. 
When an agency has acted in bad faith or improperly, discovery 
beyond the administrative record is permitted. See PBGC v . LTV 
Corp. , 119 F.R.D. 339, 343-44 (S.D.N.Y. 1988). As pointed out 
above, these three individuals were principal players in the PBGC's 
decision to enter into the settlement and to terminate the Flight 
Attendant Plan. The extent to which the first decision determined 
the second can best be answered by those who were the architects of 
the settlement agreement. Also, the Agency's explanations of its 
conduct are marked by troubling inconsistencies. These 
inconsistencies show bad faith and impropriety because the Agency 
has offered different rationales to suit the expediency of a given 
moment. In such circumstances, AFA is permitted to probe the 
Agency's stated rationales through deposition. 

The first inconsistency is the Agency's insistence to this 
Court at the preliminary injunction stage that the settlement did 
not dictate termination of the Flight Attendant Plan. PBGC Br., 
filed 5/27/05, at 13; Hearing Tr . , dated 6/3/05, at 28. In fact, 
the administrative record produced thus far shows that the 
settlement provided the key rationale for termination of the plan. 

A second inconsistency is the Agency's representation to the 
bankruptcy court in the Section 4041 process that a revised 
business plan from United was necessary to any determination of the 
viability of the Company's pension plans. Babcock Decl., filed 
5/19/05, Ex. D at 5-6. Despite this unequivocal representation in 
a court filing, the Agency proceeded with termination without the 
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information previously asserted to be crucial to any evaluation of 
the Company's pension plans. 

Third, the Agency has consistently stated that pension plans 
cannot be lumped together in making decisions about termination. 
AFA Mot. to Compel, at 11. Yet, in deciding whether to terminate 
the Flight Attendant Plan, the Agency tied the fate of the Plan to 
that of the Company's other plans. The Agency did this when it 
decided that the plan must terminate in order to avoid putting "at 
risk" the Agreement with United, which is predicated on the 
termination of all the Company's plans. Admin. Rec . , Vol. 1, at 7 . 

Fourth, the Agency has now given inconsistent explanations 
related to its determination that the Agency risked a long-term 
loss with respect to the Flight Attendant Plan. During the 
preliminary injunction phase, counsel for PBGC stated to the Court 
that, if the Agency declined to terminate the Plan, the Section 
4041 process previously initiated by United would resume. Hearing 
Tr., dated 6/3/05, at 11. Counsel further explained that, if 
United succeeded in establishing grounds for termination under that 
process, the Plan would be terminated retroactive to June 30, 2005, 
the termination date noticed by the Company. Id. Now, despite 
PBGC's previous representation that a United- initiated termination 
would be effective as of June 30, the Agency states in its 
opposition to this motion that "[t]here was a strong possibility 
that the Plan would remain ongoing for at least three additional 
months, subjecting PBGC to approximately $10 million of loss." 
PBGC 0pp., at 13. PBGC cites no support in the record for this new 
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contention that the Plan would not terminate absent PBGC 

intervention for an additional three months, and there is no such 

information in the record. All these inconsistencies establish the 

necessity of discovery beyond the administrative record. 

II. AFA IS ENTITLED TO THE OTHER DISCOVERY REQUESTED IN ITS 
MOTION. 

AFA requests the Agency's internal directives or other 
guidance related to Sections 4041, 4042, and 4067 of ERISA. In 
seeking to defeat AFA's request for a preliminary injunction, the 
Agency produced an internal directive related to its termination 
process. The Agency relied upon the directive to establish the 
regularity of its processes. Plainly, the Agency believed that its 
internal guidance was relevant to adjudication of this case to show 
that the Agency would rely on established guidance in the 
administrative process. Now, the Agency asserts that further 
guidance materials need not be produced because the Agency did not 
consider or rely upon them in its termination process. PBGC 0pp., 
at 7. PBGC cannot have it both ways. It also strains credulity to 
believe that the Agency did not rely even indirectly on its 
internal directives in the termination process. If that is true, 
then its actions should not be afforded the presumption of 
regularity that the Agency repeatedly invokes. 

AFA also requests information on the Agency's past practice 
under Sections 4067 and 4042. At the preliminary injunction stage, 
the Agency made certain representations about its practices in 
order to rebut AFA's claim that it acted ultra vires. Accordingly, 
AFA has requested discovery related to those claims upon which the 
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Agency relied. Specifically, the Agency asserted that it enters 
into agreements such as the one with United regularly and that its 
internal review process for terminations is not a "rubber stamp." 
Having made and relied upon these representations, the Agency now 
asserts that these representations are immaterial to this case. 
PBGC 0pp., at 9. But the issues of ultra vires conduct raised at 
the preliminary injunction stage remain material to AFA's claims. 
As for the Agency's assertion that AFA's requests related to past 
practice are unduly burdensome, AFA is willing to work with the 
Agency to refine its requests to the extent necessary to avoid any 
undue burden . 

Lastly, AFA requests a Rule 30(b) (6) deposition of a 
representative of Greenhill regarding the financial analysis of 
pension liabilities produced by the company and relied upon by PBGC 
in the termination process. We submit that the Greenhill analysis 
is complex and technical, such that the document does not speak for 
itself. A copy is attached hereto as Attachment B. PBGC suggests 
that we feign lack of understanding regarding the contents of the 
document. The Agency is mistaken. For example, the report assumes 
that PBGC will face $388 million in additional liabilities if it 
does not prevail in the litigation over the timing of termination 
of the Pilots' Plan and the Union Ground Plan. The report further 
explains that the settlement agreement did not resolve this 
liability. Nowhere in the report does Greenhill explain how it 
determined that the PBGC's liabilities would increase by $388 
million. Moreover, Greenhill ' s reliance upon this figure 
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materially affects the conclusions in its analysis. See Admin. 
Rec. , Vol. 1, at 145-50. 

CONCLUSION 

For all the foregoing reasons, AFA respectfully requests that 
the Court grant its motion to compel discovery. 

Respectfully submitted, 

/s/ Robert S. dayman 



Robert S. dayman, D.C. Bar No. 419631 
Carmen R. Parcelli, D.C. Bar. No. 484459 
GUERRIERI, EDMOND, CLAYMAN & BARTOS , P.C. 
1625 Massachusetts Avenue, N.W., Ste . 700 
Washington, DC 20036 
(202) 624-7400 



Counsel for Association of Flight 
Dated: August 8, 2005 Attendants-CWA, AFL-CIO 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 8, 2005, I electronically 
filed Plaintiff's Reply in Support of Motion to Compel Discovery 
using the CM/ECF system. I further certify that on August 8, 2005, 
a true and correct copy of the same was served by electronic mail 
on: 



Jeffrey B. Cohen 

Chief Counsel 

Pension Benefit Guaranty Corporation 

1200 K Street, N.W. 

Washington, D.C. 20005 

cohen. jef f rey@pbgc .gov. 

Attorney for defendant PBGC 



/s/ Carmen R. Parcelli 
Carmen R. Parcelli 
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ATTACHMENT A 
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